SUBLETTING COMMERCIAL PREMISES
 – THE CURRENT PROBLEM –
A setback has recently arisen for tenants wishing to sublet property where there is a requirement for any sublease to be on the same terms, including as to rent, as the headlease. 
The case of ALLIED DUNBAR ASSURANCE PLC v (1) HOMEBASE LTD (2) LAIRDALE LTD (2002), for which leave to appeal was refused by the House of Lords in January of this year, is a genuine cause for concern for tenants looking to free themselves of unwanted premises by subletting. In this case it was held that a side deed collateral to the sublease and personal to the parties providing for the tenant to subsidise the rent payable by the subtenant and the performance of a repairing covenant did not comply with the terms of the headlease. In effect this case has made it very difficult for tenants wishing to sublet premises below the full market rent.
In light of the decision in Homebase are there any practical solutions available to those tenants wishing to obtain some rental income on properties otherwise unlettable?
There have been several purported solutions thus far. One is for an associated company of the proposed subtenant to enter into the side agreement. Disincentives with this option are the tax implications for the associated company. Another option is to avoid entering into a side agreement by the tenant offering a discount in the rent by way of reverse premium paid to the subtenant on completion. However the tenant’s cashflow may be adversely affected and if the subtenant fails to pay rent or becomes insolvent then this option could be detrimental. 
A suggested solution is for the reverse premium to be immediately returned and held as a rent deposit. In this way the deposit would be returned to the subtenant at the end of the term and the tenant’s cashflow would steadily increase as the subtenant paid rent at the full rate. This proposal is not without shortcomings. A sublease containing a rent review would make the rent discount/deposit incalculable and a prospective tenant may be dissuaded by the fact that the reduction in rent would only be received at the end of the term. There are additional VAT and corporation tax consequences that may discourage both tenants and subtenants from such a proposal.

Nevertheless with the only other option being to ignore the Homebase decision, it must be worthwhile for tenants to seriously consider the above proposals.
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