
The urban spaceman
Richard Harrison considers how to achieve 
the status of ideal litigator

and strategies in the light of continuing 
developments. We never forget the 
facts of a case or how our original case 
plan is going to be implemented. At 
the commencement of every move, 
every play, we simply slot back into our 
knowledge of the issues and process 
correspondence as if were a routine part 
of the phase in which we are engaged.
ff Key and central to the new world in 

which we operate is the concept of 
proportionality. The overriding objective 
now requires cases to be dealt with 
“justly and at proportionate cost”. No 
judge appears to understand what 
“proportionality” means, save that it not 
necessarily the relationship between 
costs incurred and amount at stake. Yet, 
in submitting budgets for the litigation 
process, we are required to provide 
a statement of truth under which 
we certify that the figures given are 
reasonable and proportionate. So we are 
just expected to know.
ff We are aware of the importance of 

bundles. Case after case, reported by 
Mr Exall, and constant reminders of 
best practice (including Sedley’s Laws 
of Documents) make that very clear. We 
are aware that they are a vital part of a 
case. However, we know that we should 
not do them ourselves or even be 
involved in them; “assembling and or 
copying the bundle” is, as is made clear 
in the Guidance Notes on Precedent H, 
“not fee-earner’s work”. We can rightly 
ask: who conceived this nonsense. 
Someone, however, is going to have to 
get it right.

Here’s the twist…
This is an account of the perfect litigator 
and the environment in which such a 
person operates. But, as with the urban 
spaceman (in the Bonzo Dog Doo-Dah 
Band’s 1968 hit), there is a twist: namely 
that, given the quite obvious impossibility 
of complying with all this, that person 
may not actually exist.  NLJ
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W
e all strive towards perfection. 
As litigators we want to 
achieve the ideal: to have our 
letters commended by judges 

and all our time allowed by the costs office. 

Technical abilities
We can all have an understanding of the 
substantive law. We can all have a grasp of 
the underlying commercial realities. We 
must then get to grips with the multitudinous 
procedural requirements laid down in rules, 
practice directions, guidance notes and an 
entire panoply of full-blown court guides. 
We can follow, and religiously apply, the 
ample material contained in Gordon Exall’s 
comprehensive blog Civil Litigation Brief 
(https://civillitigationbrief.wordpress.com). 
But, to achieve the status of ideal litigator, 
something more is needed.

Prophetic abilities
It seems to be expected that each problem 
we confront, each response we plan, every 
move we make, we have experienced before. 
Our practices will be set up to ensure that all 
steps are taken following properly considered 
guidelines and that actions are implemented 
at precisely the right level of fee earner.

Categorisation abilities
We all know exactly what we are doing at any 
particularly juncture. We can meticulously 
record everything we do into a precise 
category of “phase”, “task”, “activity”. Indeed 
we can automatically categorise our recording 
of that activity by reference to the so-called 
“J-codes”, having already budgeted for it in 
considerable detail.

Clients onside with the courts
The disputes at the core of our cases are not 
messy and unplanned. Our clients are not 
angry at being dragged into an unwelcome 

process and they are fully prepared to fund 
the pursuit of justice without wanting to 
be obstructive to their opponents. They 
are on precisely the same wavelength as 
the judiciary. They know that anything is 
possible provided of course that we fulfil the 
overriding objective and comply with the 
rules. They are prepared to co-operate with 
the courts and are fully aware that the courts 
will accord them every respect and bend over 
backwards to help them. They understand the 
need to pay exorbitant court fees.

“ As litigators we 
want to achieve the 
ideal: to have our 
letters commended 
by judges and all our 
time allowed by the 
costs office”

The leading judges who set up and 
implemented recent reforms majored on 
the courts’ abilities to manage cases and 
turn on a sixpence so as to enable budget 
review applications to be listed swiftly and 
processed efficiently. In the rarefied world 
of the higher courts, the administration of 
justice is not verging on the dysfunctional 
but elsewhere we have to cope with things 
being somewhat different.

Three further accomplishments
There are three further attributes that we 
need in order to be characterised as the 
perfect litigator operating under these 
conditions:
ff We never have to reappraise issues 

LAW STORIES 10 June 2016   |   www.newlawjournal.co.ukBACK PAGE22


